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INTERIM POLICY FOR PROSECUTORS
IN RESPECT OF CASES OF ASSISTED SUICIDE

INTRODUCTION

1 A person commits an offence if he or she aids,salmetunsels or procures [referred to
in this policy as “assists”] the suicide of another the attempt by another to commit
suicide. The consent of the Director of Public Boogions [DPP] is required before an
individual may be prosecuted.

2 While the DPP can issue a policy which sets ouffaltors he will take into account in
deciding whether to prosecute in individual casedy Parliament can change the law
on assisted suicide. The DPP cannot assure a persalvance of committing a crime
that a prosecution will not be brought, and nothimthis policy can be taken to amount
to such an assurance.

3 It has never been the rule that a prosecution avitomatically follow whenever an
offence is believed to have been committed. The wayhich prosecutors make their
decisions in all cases whether or not to prosemitget out in the Code for Crown
Prosecutors. However, the courts have decided piagecutors should have further
guidance setting out additional factors that mayrddevant when deciding whether a
prosecution for assisted suicide is needed in tidiinterest in a particular case.

4 For the purposes of this policy, the term “victing”used to describe the person who
may have committed or attempted to commit suidiigt. everyone may agree that this
is an appropriate description but in the contexthaf criminal law it is probably the
most suitable term to use.

5 This policy applies when the acts that allegedigstibute the assistance are committed
in England and Wales; the suicide or attemptedidiimmay occur anywhere in the
world, including in England and Wales.

THE INVESTIGATION

6 The police are responsible for investigating abesaof assisted suicide and they are
encouraged to ask for the advice of prosecutoenatarly stage and throughout their
enquiries to ensure that all appropriate linesmestigation have been undertaken.
Prosecutors should only make a decision when theg hll the relevant material that is
reasonably capable of being obtained after a hdlthorough investigation.

THE DECISION-MAKING PROCESS

7 Prosecutors will apply the Code for Crown Prosesuto making their decisions: there
must be sufficient evidence to provide a realiptiaspect of conviction in respect of an
offence of assisted suicide. If there is sufficiemidence, prosecutors should consider
whether a prosecution is needed in the public éster

8 The factors taken into account in deciding whethprosecution is needed in the public
interest also determine whether or not the DPPaaitisent to a prosecution.



THE EVIDENTIAL STAGE
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A person commits the offence of assisted suicideeifor she aids, abets, counsels or
procures the suicide of another, or an attemptiogteer to commit suicide.

For the evidential stage to be satisfied, the pmatsen must prove that:

»  the victim committed or attempted to commit suicidied
»  the suspect assisted them in doing so.

The prosecution also has to prove that the suspéstded to assist the victim to
commit or attempt to commit suicide and that thepsat knew that those acts were
capable of assisting the victim to commit suicide.

The act of suicide requires the victim to take dnser own life. It remains murder or
manslaughter to cause the death of someone whasvislcommit suicide but is unable
to do so for him or herself. Even genuine and cguressions of intent from someone
who wishes to end his or her life do not entitlether person, even acting wholly out
of compassion, to carry out those wishes if thes@ewho wishes to commit suicide is
asleep or is not conscious.

It is possible in law to attempt to assist a swcifhis means that there may be an
offence committed even where a suicide does natramcwhere there is not an attempt
to commit suicide. Whether there is sufficient evide of an attempt to assist suicide
will depend on the factual circumstances of theecas

THE PUBLIC INTEREST STAGE
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Prosecutors must consider the public interest facset out in the Code for Crown
Prosecutors and the factors set out in this policy.

Deciding on the public interest is not simply a taabf adding up the number of factors
on each side and seeing which side has the great®mber. Each case must be
considered on its own facts and on its own mefsgsecutors must decide the
importance of each public interest factor in threwnstances of each case and go on to
make an overall assessment. It is quite possilaedhe factor alone may outweigh a
number of other factors which tend in the oppaoditection.

Some public interest factors set out below appeath lists, because their presence or
absence is either a factor in favour of or agaipsisecution, to be taken into
consideration in each case. Others are only e#héactor in favour of or against
prosecution and they therefore only appear in gpeapriate list.

It may sometimes be the case that the only soufcenformation about the
circumstances of the suicide and the state of ndhdhe victim is the suspect.
Prosecutors and investigators should make suretibgitpursue all reasonable lines of
further enquiry in order to obtain, wherever polsilindependent verification of the
suspect’s account.
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Once all reasonable enquiries are completed, isqmators are doubtful about the
suspect’s account of the circumstances of thedwiiand the state of mind of the victim
which are relevant to any factor set out belowytkleould conclude that they do not
have sufficient information in support of that fact

Public interest factors in favour of prosecution

The public interest factors in favour of prosecutéve set out below.

(1)
(2)

3)

(4)

(5)

(6)

(7)

(8)

9)

(10)

(11)

The victim was under 18 years of age.

The victim’s capacity to reach an informed decisieas adversely affected by a
recognised mental illness or learning difficulty.

The victim did not have a clear, settled and infedmvish to commit suicide; for
example, the victim’s history suggests that hisi@r wish to commit suicide was
temporary or subject to change.

The victim did not indicate unequivocally to thespact that he or she wished to
commit suicide.

The victim did not ask personally on his or her anitiative for the assistance of
the suspect.

The victim did not have:

» aterminal iliness; or
» asevere and incurable physical disability; or
»  asevere degenerative physical condition;

from which there was no possibility of recovery.

The suspect was not wholly motivated by compasdimngxample, the suspect
was motivated by the prospect that they or a pectosely connected to them
stood to gain in some way from the death of th&émic

The suspect persuaded, pressured or malicioustyuesged the victim to commit
suicide, or exercised improper influence in thdimts decision to do so; and did
not take reasonable steps to ensure that any jp¢neon did not do so.

The victim was physically able to undertake thethat constituted the assistance
him or herself.

The suspect was not the spouse, partner or a cdestve or a close personal
friend of the victim.

The suspect was unknown to the victim and assisiedoroviding specific
information via, for example, a website or publicat to the victim to assist him
or her in committing suicide.



(12) The suspect gave assistance to more than one widionwere not known to each
other.

(13) The suspect was paid by the victim or those clasaht victim for their
assistance.

(14) The suspect was paid to care for the victim inra/oarsing home environment.

(15) The suspect was aware that the victim intendedotanait suicide in a public
place where it was reasonable to think that memdifettse public may be present.

(16) The suspect was a member of an organisation ompgtbe principal purpose of
which is to provide a physical environment [whetfa@rpayment or not] in which
to allow another to commit suicide.

Question 1 which appears at the end of this documeseeks your views about the publi¢
interest factors we have identified as being in fawr of a prosecution.

Question 2 which appears at the end of this documeseeks your views about whethef
there are any other public interest factors which pu consider are in favour of a
prosecution.

20 In most cases, factors (1) to (8) above will carmgre weight than the other factors in
deciding that a prosecution is needed in the pullerest.

Question 3 which appears at the end of this documeseeks your views about publig
interest factors (1) to (8) which we have identiéid as carrying more weight than the
other factors in deciding that a prosecution is ne#ed in the public interest.

Question 4 which appears at the end of this documeseeks your views about whethef
there are any other public interest factors which pu think should carry more weight
than the other factors in deciding that a prosecutn is needed in the public interest.

Public interest factors against prosecution
21 The public interest factors against prosecutionsateout below.
(1) The victim had a clear, settled and informed wshdmmit suicide.

(2) The victim indicated unequivocally to the suspéett the or she wished to commit
suicide.

(3) The victim asked personally on his or her own atitie for the assistance of the
suspect.



(4)

(5)
(6)

(7)

(8)

9)

(10)

(11)

(12)

(13)

The victim had:

» aterminal iliness; or

» asevere and incurable physical disability; or
»  asevere degenerative physical condition;
from which there was no possibility of recovery.

The suspect was wholly motivated by compassion.

The suspect was the spouse, partner or a clodeveeta a close personal friend
of the victim, within the context of a long-termcasupportive relationship.

The actions of the suspect, although sufficierddme within the definition of the
offence, were of only minor assistance or influgrarethe assistance which the
suspect provided was as a consequence of his aisbal lawful employment.

The victim was physically unable to undertake tle¢ #at constituted the
assistance him or herself.

The suspect had sought to dissuade the victim taking the course of action
which resulted in his or her suicide.

The victim has considered and pursued to a reatmnaktent recognised
treatment and care options.

The victim had previously attempted to commit siecand was likely to try to do
S0 again.

The actions of the suspect may be characteriseelugtant assistance in the face
of a determined wish on the part of the victim éonenit suicide.

The suspect fully assisted the police in their émegiinto the circumstances of
the suicide or the attempt and his or her partaviging assistance.

Question 5 which appears at the end of this documeseeks your views about the publi¢
interest factors we have identified as being agaiha prosecution.

Question 6 which appears at the end of this documeseeks your views about whether
there are any other public interest factors which wu consider are against a prosecution,

22 In most cases, factors (1) to (7) above will camgre weight than the other factors in
deciding that a prosecution is not needed in th@ipinterest.

Question 7 which appears at the end of this documeseeks your views about publig
interest factors (1) to (7) which we have identifieé as carrying more weight than the
other factors in deciding that a prosecution is noheeded in the public interest.




Question 8 which appears at the end of this documeseeks your views about whether
there are any other public interest factors which pu think should carry more weight
than the other factors in deciding that a prosecutn is not needed in the public interest.

23 The evidence to support these factors must becgarifly close in time to the assistance
to allow the prosecutor reasonably to infer tha thctors remained operative at that
time. This is particularly important at the staft tbe specific chain of events that
immediately lead to the suicide or the attempt.

24 These lists of public interest factors are not estise and each case must be
considered on its own facts and on its own merits.

HANDLING ARRANGEMENTS

25 Cases of assisted suicide are dealt with in Sp€ciate Division in CPS Headquarters.
The Head of that Division reports directly to thBe®

26 Any prosecutor outside Special Crime Division ofadguarters therefore who receives
any enquiry or case involving an allegation of stesl suicide should ensure that the
Head of Special Crime Division is notified.

27 This interim policy comes into effect on the dayitsfpublication and is to be applied in
all current and future cases. It will be reviewadthe light of the public consultation
exercise currently being undertaken.

Question 9 which appears at the end of this documeinvites you to let us have any
other comments that you would like us to consider.




CONSULTATION QUESTIONS

Please complete the following information.

Manner of preferred address: Mr/Mrs/Ms etc | Ms

First Name Sarah

Family Name Wootton

Any organisation you represent Dignity in Dying

Postal Mailing Address 181 Oxford Street, London WD 2JT
Contact telephone number 020 7479 7730

E-mail Address sarah.wootton@dignityindying.org.uk
QUESTION 1

We have identified the factors that we consider tde relevant in deciding whether a
prosecution is needed in the public interest in pagraph 19. We have set out those
factors again below.

Please indicate alongside each factor, using theapr down menu whether you agree or
disagree that it is a factor in favour of prosecubn.

Please can you reply using “Y” for yes and “N” forno; if you do not want to let us have
your views on any particular factor, please ignorethe drop down menu in the
appropriate box.

FACTORS IN FAVOUR OF PROSECUTION YIN

(2) The victim was under 18 years of age. Y

(2) The victim’s capacity to reach an informed dem was adversely affectedy
by a recognised mental illness or learning diffigul

3) The victim did not have a clear, settled arfdimed wish to commit suicide;Y
for example, the victim’s history suggests that bisher wish to commit
suicide was temporary or subject to change.

4) The victim did not indicate unequivocally tetbBuspect that he or she wished
to commit suicide.

5) The victim did not ask personally on his or h®wn initiative for the Y
assistance of the suspect.




(6) The victim did not have: Please select
» aterminal iliness; or
» asevere and incurable physical disability; or
»  asevere degenerative physical condition;
from which there was no possibility of recovery.

(7 The suspect was not wholly motivated by comipassfor example, the Y
suspect was motivated by the prospect that theyparson closely connected
to them stood to gain in some way from the deathefvictim.

(8) The suspect persuaded, pressured or malicierstpuraged the victim toY
commit suicide, or exercised improper influencéhia victim’s decision to do
so; and did not take reasonable steps to ensuranlyaother person did not
do so.

9) The victim was physically able to undertake # that constituted theY
assistance him or herself.

(10) | The suspect was not the spouse, partner loisa telative or a close personaf
friend of the victim.

(11) | The suspect was unknown to the victim andsess$iby providing specificY
information via, for example, a website or publioat to the victim to assist
him or her in committing suicide.

(12) | The suspect gave assistance to more thaniocti® who were not known tpY
each other.

(13) | The suspect was paid by the victim or thosseclto the victim for theirY
assistance.

(14) | The suspect was paid to care for the victimaincare/nursing homeY
environment.

(15) | The suspect was aware that the victim inteidembmmit suicide in a publicY
place where it was reasonable to think that membgtbe public may be
present.

(16) | The suspect was a member of an organisatignoap, the principal purposey

of which is to provide a physical environment [wiestfor payment or not] i

which to allow another to commit suicide.




QUESTION 2

IF YOU CONSIDER THAT THERE ARE OTHER FACTORS IN FAV OUR OF
PROSECUTION, PLEASE SET THEM OUT HERE:

Dignity in Dying's position on factor 6 is clarified in the our response to question 9.




QUESTION 3

We have identified factors (1) to (8) as carrying mre weight than the other factors in
deciding that a prosecution is needed in the publimterest. We have set out those factors

again below.

Please indicate alongside each factor whether yougree or disagree that the factor

should carry more weight than the other factors.

Please can you reply using “Y” for yes and “N” forno; if you do not want to let us have
your views on any particular factor, please ignorethe drop down menu in the

appropriate cell.

FACTORS IN FAVOUR OF PROSECUTION Y/N

(1) | The victim was under 18 years of age. Y

(2) | The victim’s capacity to reach an informed dem was adversely affected by &
recognised mental iliness or learning difficulty.

(3) | The victim did not have a clear, settled andrimed wish to commit suicide;Y
for example, the victim’s history suggests thatdriier wish to commit suicide
was temporary or subject to change.

(4) | The victim did not indicate unequivocally teetBuspect that he or she wished
to commit suicide.

(5) | The victim did not ask personally on his or bem initiative for the assistanc¢ey
of the suspect.

(6) | The victim did not have: Y
» aterminal iliness; or
» asevere and incurable physical disability; or
»  asevere degenerative physical condition;
from which there was no possibility of recovery.

(7) | The suspect was not wholly motivated by comipasgor example, the suspect
was motivated by the prospect that they or a pectusely connected to them
stood to gain in some way from the death of thémic

(8) | The suspect persuaded, pressured or malicioeistpuraged the victim toY

commit suicide, or exercised improper influenceha victim’s decision to d

SO.

so; and did not take reasonable steps to ensuranlyaother person did not do

10




QUESTION 4

IF YOU THINK THERE ARE OTHER FACTORS THAT FALL INTO THIS

CATEGORY THAT WE HAVE NOT IDENTIFIED, PLEASE SET TH EM OUT
HERE:

11




QUESTION 5

We have identified the factors that we consider tde relevant in deciding whether a
prosecution is not needed in the public interest iparagraph 21. We have set out those
factors again below.

Please indicate alongside each factor whether yowgiee or disagree that it is a factor
against prosecution.

Please can you reply using “Y” for yes and “N” forno; if you do not want to let us have
your views on any particular factor, please ignorethe drop down menu in the
appropriate cell.

FACTORS AGAINST PROSECUTION YIN

(1)

The victim had a clear, settled and informedhato commit suicide. Y

(2)

The victim indicated unequivocally to the sudpthat he or she wished to/
commit suicide.

3)

The victim asked personally on his or her owtiative for the assistance ofY
the suspect.

(4)

The victim had: Please seleg
» aterminal iliness; or

» asevere and incurable physical disability; or
»  asevere degenerative physical condition;

from which there was no possibility of recovery.

(5)

The suspect was wholly motivated by compassion. Y

(6)

The suspect was the spouse, partner or a cidgive or a close persona¥
friend of the victim, within the context of a lotgrm and supportiv
relationship.

11°}

(7)

The actions of the suspect, although suffictentome within the definitionY
of the offence, were of only minor assistance dluence, or the assistance
which the suspect provided was as a consequenkis @ her usual lawful
employment.

(8)

The victim was physically unable to undertake fct that constituted they
assistance him or herself.

9)

The suspect had sought to dissuade the viatom ftaking the course ofY
action which resulted in his or her suicide.

12
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(10)

The victim has considered and pursued to aoreble extent recognised

treatment and care options.

(11) | The victim had previously attempted to comsuiicide and was likely to tryPlease seled
to do so again.

(12) | The actions of the suspect may be charactedaseaeluctant assistance in thé
face of a determined wish on the part of the vidbngommit suicide.

(13) | The suspect fully assisted the police in tlegiquiries into the circumstanceBlease seled

of the suicide or the attempt and his or her paproviding assistance.

13



QUESTION 6

IF YOU CONSIDER THAT THERE ARE OTHER FACTORS AGAINS T
PROSECUTION, PLEASE SET THEM OUT HERE:

Dignity in Dying's position on factors 4, 11 andi$3et out in our response to question 9.
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QUESTION 7

We have identified factors (1) to (7) as carrying mre weight than the other factors in
deciding that a prosecution is not needed in the flic interest. We have set out those

factors again below.

Please indicate alongside each factor whether yougree or disagree that the factor

should carry more weight than the other factors.

Please can you reply using “Y” for yes and “N” forno; if you do not want to let us have
your views on any particular factor, please ignorethe drop down menu in the

appropriate cell.

FACTORS AGAINST PROSECUTION

YIN

(1) | The victim had a clear, settled and informedhatio commit suicide.

(2) | The victim indicated unequivocally to the sudpthat he or she wished tor
commit suicide.

(3) | The victim asked personally on his or her onitiative for the assistance of they
suspect.

(4) | The victim had: Y
» aterminal iliness; or
» asevere and incurable physical disability; or
»  asevere degenerative physical condition;
from which there was no possibility of recovery.

(5) | The suspect was wholly motivated by compassion. Y
(6) | The suspect was the spouse, partner or a dtstéve or a close personal friend
of the victim, within the context of a long-termdasupportive relationship.

(7) | The actions of the suspect, although suffictentome within the definition of Y

the suspect provided was as a consequence of hikeorusual lawfu
employment.

the offence, were of only minor assistance or grilce, or the assistance which

15




QUESTION 8

IF YOU THINK THERE ARE OTHER FACTORS THAT FALL INTO THIS

CATEGORY THAT WE HAVE NOT IDENTIFIED, PLEASE SET TH EM OUT
HERE:

16




QUESTION 9

PLEASE LET US KNOW HERE IF YOU HAVE ANY OTHER COMME NTS THAT
YOU WOULD LIKE US TO CONSIDER:
1. Overview

1.1 Dignity in Dying welcomes this draft prosecgtipolicy: it is an important step forwa
for patient choice because it provides much gredégeity in the law on assisted suicide th

d
an

ever previously available in the public domain, isthalso setting out the need for vulnerable

people to be protected from abuse.

1.2 The Director of Public Prosecutions (DPP) wa®my a very difficult task by the La
Lords when they ruled that he must produce a puaser policy (1). The DPP has taken
sensible and compassionate approach. When readvasla, the factors weighing for ar
against prosecution provide a coherent picturehefdircumstances that will be taken i
account in decision-making around prosecutionsagsisted suicide. By also reiterating t
there can be no immunity from prosecution befoeedhent, and making clear that decisi
making in these cases is not a ‘tick box’ exerdigé a case by case analysis, the DPP
outlined the decision-making process encompasstunwiis prosecutorial discretion witho
overstepping its limits.

1.3 The draft policy signals for the first time tlaperson compassionately assisting a Ig
one to die, in certain circumstances, is very whjikko be prosecuted. As such the pol
reflects what has been the practice of law in Emfjland Wales for decades. Tl
acknowledgement of existing practice in the worfithe prosecuting policy will give man
terminally ill people considering assisted suici@d their loved ones), much greater cla
on the law, and therefore peace of mind, in thealfmonths and weeks of life, whether
not they eventually decide to end their life ainaetof their choosing.

1.4 However, even with the prosecuting policy iagal, the DPP and the Crown Prosecu
Service (CPS) will be looking at the factors invadvin a person’s death after it has occur
This is not the best way to protect vulnerable peddp-front safeguards to make these (
other) checks before a person has been assistenimtmit suicide would create a far sa
process.

1.5 Dignity in Dying understands that it is beyahe DPP's power to introduce before
event checks, but would like to take this oppottuno strongly state our preference 1
assisted dying legislation that would give dyingle greater choice and protection at
end of life, than the existing law and this pola@an provide.

2. Comments on the factors weighing for and aggirestecution

These comments are in addition to the responses givquestions 1 to 8.

a) Factors concerning mental capacity
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2.1 Dignity in Dying supports the inclusion of facd 2 and 3 in favour of prosecution &
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factor 1 against prosecution. There is a clearceathdifference between assisting the suigide

of a person who had the mental capacity to makeldogsion to end their life, and assisti

ng

the suicide of a person who did not have the masaphcity to do so. The Mental Capadgity

Act 2005 Code of Practice defines mental capadttha ability to make a decision, and gi

guidance about assessing capacity to make speddasions (2). Dignity in Dying

recommends that the final prosecuting policy makésrence to this (this point is explain
more fully in paragraphs 4.9 to 4.11 below).

b) Factors concerning terminal iliness, disabiihd degenerative physical conditions

es

ed

2.2 Dignity in Dying advocates greater patient cboat the end of life. We campaign for

adults who are terminally ill and mentally competenhave the option of an assisted de

We do not make judgements on disabled people wkie blhosen to end their life, or loved

ones who have reluctantly assisted them from cosipasate motives. However Dignity
Dying's position is that there is an ethical déiece between helping someone who is alre
dying to die at their request, and helping somemshe is disabled but otherwise healthy, &
who may have decades of life ahead of them, to dosuitide.

2.3 For these reasons the wording of factor 6 woda of prosecution and factor 4 agai
prosecution give us serious pause for thought,swkile final sub clause of both factor 6
favour and factor 4 against prosecution ‘a sevegederative physical condition’ again rais
difficulties. Degenerative conditions cover a widage of illnesses from Motor Neuro
Disease and Progressive Supranuclear Palsy at mhefethe spectrum to Inflammato
Bowel Disease, Diabetes and Arthritis at the otiéithout wanting to diminish the sufferin
of people with those conditions listed in the secgnoup, they are clearly in a differe
category to those in the first — progressive disgashich either directly cause death,
weaken the body to such an extent that the indalislaleath is caused by infection.

2.4 On one hand, as the DPP has stated, the fdisti®d in the policy need to be seen a
whole rather than in isolation (3). Looking at thigh profile case of Daniel James, who y
disabled and not terminally ill, it is hard to dysae with the DPP’s reasoning in his decis

ath.
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not to prosecute Mr and Mrs James (4). On the dthad, the ethical line between assisting

the death of a person who is already dying (whictldt be as a result of a ‘progressi
illness such as Multiple Sclerosis that has entehedterminal phase), and the death
someone who is not, is clear.

2.5 Dignity in Dying’'s strong preference would lme dee the distinction between a per
who is dying and a person who is not (who may oy met be disabled) reflected in tl
prosecuting policy. The DPP could make referencentb-of-life indicators that are current
in use within the health service in his policy. Esample, many healthcare professionals
the question: ‘Would | be surprised if this patierds to die in the next six months or yeg
when considering appropriate care pathways forepti suffering from terminal illnesse
and progressive conditions that are becoming texinlhthe health professional answers
to this question, then they initiate discussiongsualthe end of life, and place the patient
their local or GP practice ‘end of life care regrist(5). This kind of reasoning could |
incorporated in the policy but with clear wordingttehg the context as terminal illness 3
not old age.

C) Factors concerning physical ability to undertdieact
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2.6 Dignity in Dying supports the principle behifadttor 9 in favour of prosecution but the
must be flexibility in how this factor is applieBor example, in relation to travelling abro
to be assisted to die in a jurisdiction where ikegal to do so, a person with a degenera

terminal illness may be able to book flights, butlyowith considerable difficulty. It is

understandable that if they were to ask a lovedfonkelp booking the tickets the loved o
might help, knowing the stress this was causing theng family member, and knowing th
physical challenges that may lie ahead, such asragy to Switzerland. This person sho
not be punished for this action in the context ofmpassionate assistance to a ment
competent, terminally ill adult.

d) Factors concerning motivation of the assister/s

2.7 Dignity in Dying strongly agrees with the pripples set down in factor 7, 8 and 13]|i

favour of prosecution and factor 5 against prosenuthat those assisting a suicide who
wholly motivated by compassion should not be protst; and that those assisting a suig
for malicious and non-compassionate motives, sadinancial gain, should be prosecuted

2.8 However it must be clear in the wording of ¢ac? in favour of prosecution that
assistance to commit suicide is motivated by cosipas and potential financial gain
incidental to the decision to assist, a person Ishowt be prosecuted. Even the m
compassionate partner or child/ren could benetfdaricially from the death of a loved orn
Looking at the publicly known cases of British pEopvho have been assisted to die
Dignitas in Switzerland, in almost 80% of casespbeson choosing to be assisted to die
accompanied by their partner and/or child or ceid~ people who most likely would ha
experienced some financial gain as a result ofldagh of their partner or parent (6).

2.9 Dignity in Dying supports the principle thatopée should not attempt to make a profit
assisting suicides (factor 13 in favour of proser)t and would support prosecution of thc
people whose primary motivation for assisting slécis financial gain. However, we a
concerned that there are some individuals who emaimnally ill, and mentally competen
who want to die, but do have not ‘compassionatesi@ssto ask. For example, they do 1
have a partner and do not want to ask so muchriéred. These people may seek out pec
who they can pay for help to commit suicide. We ldosuggest that the DPP does ret
factor 13 in the policy, but note that there wil b group of people to whom this factor i
disappointment.

e) Factors concerning the provision of information

2.10 Factor 11 in favour of prosecution focusesuspects providing specific information v
the internet or in books to unknown victim/s (factt® also covers this point from tf
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perspective of assisting multiple victims not kntaveach other). It must be clear in the

prosecuting policy that providing information oretBPP's policy and legal rights and choi

Ces

at the end of life is not the same as providingrnmfation on how to commit suicide. Dignity
in Dying has already received over 250 calls, tsttand emails this year from people wanting
to know more about the law on assisted dying afarther 300 with queries on rights and
choices at the end of life (7). We are a law-algdanganisation and we do not provide any
information on how to end life, or on how to cortacganisations overseas that provide
assisted suicide services. However we do proviflarmtion on the law and the potentjal
consequences of assisting a terminally ill loved tmcommit suicide. With the prosecuting
policy in place it is likely that Dignity in Dyingnd others (including solicitors and even the
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Crown Prosecution Service) will be asked more egéhquestions.

2.11 It would be helpful if the DPP could clarifg the final version of the policy th

providing information on the law and the proseagitpolicy is not a crime (i.e. it does not

count as ‘counselling’ under the original wordinfgtlze suicide Act 1961) whereas providi
information on how to end life (i.e. method) doesstitute a crime.

2.12 These points on provision of information hpaeticular implications for people workin
in medical, health and care environments. Digmitipying supports the principle of factor
in favour of prosecution. However, given that som@ff in care or nursing hom
environments will face questions from service uséents about assisted suicide, there n
be clear guidance on which questions from patidmgg can answer and which they canr
Whilst this may be the responsibility of professibbodies, direction from the DPP on thé
iIssues raised in this section would be helpful.

2.13 Factor 7 weighing against prosecution seemiiytdo allow doctors to give patien
their medical records (necessary for an assistettlsuat Dignitas). However, it is clear fro
factor 12 in favour of prosecution that anyone {(doxor others) assisting several peoplé
die would be likely to face prosecution. Dignitylrying is concerned that as a result peg
will not be able to have open and honest convensatabout their wishes at the end of
with the health professionals caring for them, bseaof professional self censorship.
doctors are allowed by the policy to give peopleirttmedical records (which is their leg
right anyway) this should be made clear. Whilsigras are hiding their true intentions frg
doctors there is no opportunity for an open discumsabout treatment options. This will n
serve to benefit vulnerable people, or prevenssssisuicides — in contrast being able to h
an honest conversation with doctors might preventes people from going on to end th
life.

f) Factors concerning the decision-making of thespe assisted to commit suicide
2.14 Dignity in Dying supports factors 3 and 4 avdur of prosecution and factors 1 an

against prosecution. In these factors the focudeiarly on the state of mind and decisig
making of the person seeking an assisted suidide also clear that for somebody to ‘ass

At

ng

g
14

e
\ust
n0t.
pSe

[S
m

> to
ple
ife

al
m
ot
ave
eir

i 2
DN-
st’

the suicide of another without being explicitly edkby that person to do so is whally

unacceptable.

2.15 However, Dignity in Dying has concerns abaatdrs 9, 11 and 14 against prosecut
Obviously there needs to have been discussion ketivee person requesting assistance
the suspect, so that suspect could be sure theyahaddar settled wish to end their lif
However, some compassionately motivated relatived fiends will have been mo
concerned to respect their loved one's wishes rrdtien seeking to dissuade them fr
ending their life in the manner of their choosifdnis point does seem to have less lg
weight than many of the others. The most importactors — the “victim’s” state of mind ar
the suspect’s motivation have already been covered.
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2.16 We are also concerned that factor 11 aganasiepution may lead some people to

eel

that they have to attempt suicide alone first beefasking someone to help them. This cquld
lead to botched suicides, which can have devagtainysical, emotional and psychological
consequences both for the victim and their loveglsoit would be better to say that previous

suicide attempts are not vital, but if present,arémportant factor.

20



2.17 Factor 13 against prosecution is rather cadfuand again, would seem to carry |
legal weight than other factors. Whether a pershy fissists police in their enquiries da
not appear to be relevant to the central questbrvghether the deceased had made a c
resolute decision, and whether the assister adsistewholly compassionate reasons. It
also unclear what exactly is meant by this fackwnr example, would fully assisting tk
police involve going directly to the police if avied one’s death was not being investigate

a potential assisted suicide, or simply co-opegatfnthe police did investigate. Therefore

Dignity in Dying’s preference would be to removeretphrase this factor.
3. Comments on other elements of the prosecutitigypo
a) Use of the term ‘victim’

3.1 Dignity in Dying does not agree with the useha term “victim” to describe the pers
who has committed, or has attempted to commit deidparagraph 4). In consideri
circumstances when it may or may not be in the ipubterest to prosecute for assisti
suicide, this policy recognises that the circumstanin which a person may be assiste
commit suicide are highly variable.

3.2 If an individual has made a rational, well-imfeed decision without being subject to g
undue pressure or influence, but needs physical theénd their life, they are not a “victim
and it is inappropriate to describe them as suthis is completely different to a situatiq
whereby an individual is maliciously encouraged/anassisted to commit suicide. Such
individual certainly would be a “victim”.

3.3 Given the range of vastly different circumststhat may lead to someone being ass
to commit suicide, it would be far more approprittaise neutral language to describe th
individuals. As is often the case in legislationletier could be used to denote a partic
individual, for example: a person, (“T”) who comm#guicide or attempts to commit Suicic
without conferring the kind of value judgment titla use of the term “victim” does.

b) The decision-making process and handling arraegts

3.4 The policy should be clearer about the decisiaking process and handlir
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arrangements for these cases (paragraphs 7 adda®d115, 25 and 26). It would be clearer

to cover the decision-making and handling processgether in one section of the policy.

3.5 During the House of Lords hearing of Debbiedyisr case, Counsel for the DPP stated

that CPS internal policy is that all cases of sugmkassisted suicide are immediately refe
to the Special Crime Division of the CPS, and twailst the DPP would not necessar
make the decision in every case, he would havepooae every decision (8). If this is t
process, it is not fully articulated in the pros#og policy. It is also subtly different to wh
has subsequently been reported in the media (9%tated in Parliament (10).

3.6 In the various slightly different accounts loé tdecision-making and handling process
reasonably clear that the beliefs of the individmasecutor who is allocated their case

not make it more or less likely for individualshie prosecuted, nor will the decision be ba
on practice in a given ‘Group’ (region) of the CR$owever, if people are to be able
understand that the decision-making process faetlvases is fair and consistent the wht
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process must be set out clearly in the final versibthe prosecuting policy, in one section.
4. Implications of the prosecuting policy
a) Lack of information on the means of committingc&le

4.1 Dignity in Dying welcomes the prosecuting pglion assisted suicide. The DPP has
clarified the law for individuals but he cannot pide a safeguarded means of assisted dying,
as this is a matter for Parliament. Whilst a teatinill, mentally competent person who
would like to choose the manner and timing of tligiath may now feel more confident that
they can ask loved ones for help without condemttiiegn to up to 14 years in prison, they
may not have access to information about a mearsafely ending their life. There are
dangers here, as the DPP clearly recognises molisy — for example by making it clear that
provision of information on assisting suicide tovesal people unknown to each other,
through books or over the internet, are very likelyesult in prosecution. We agree with the
approach the DPP has taken. Without the abilitpéde ‘before the event’ checks, he clearly
has to ensure that those providing information anv ho end life indiscriminately a
prosecuted.

4.2 However, this lack of information on the meahsafely ending life makes the case for
further clarification of the role of health carefassionals in the policy, even stronger. As|the
MS Society has acknowledged, if people can’t talkrtedical professionals about assisted
suicide “their only likely resource is Google” (11)ltimately this leads to the broader

question of whether an assisted dying law is ne@dé&hgland and Wales.

b) Difficulties for those not assisted to die ini&werland

4.3 This lack of information means that whilst ff@icy applies to acts done in England and
Wales regardless of where the suicide takes ptaeepolicy will be most useful to people

who are either in the fortunate position of havendoctor who is a close friend or relative and
who is willing to assist them, or those considetggng assisted to die in Switzerland.
over 130 British people having been to Switzerlamdie, and due to related media coverage,
the information on how to get there is relativegyg to access. The fact that a doctor will be
involved and that suicide organisations in Switned require a patient’s medical notes mean
that for those accompanying a loved one to dieviitZérland the process, whilst far from

easy, has at least been travelled down by othews,tlzere are some checks in place in
Switzerland which would help demonstrate that thesistance fell within at least some of the
DPP’s factors against prosecution. So few casesitbér assisted suicide by a doctor,| or
assisted suicide that has taken place in Switzgitame before the DPP (12), it is clear that a
person who can be assisted in either of these veawgstheir relatives will probably face less

stress and fear of prosecution than those who tbawe these options open to them.

4.4 This leaves a problem for people who are nta #bget to Switzerland physically, or
not have the financial means to get there, andhfeir loved ones. With no means of endjng
life safely, the demands placed on relatives as@&eaksist suicide in England and Wales |are
potentially far greater. Without the prescriptidvat would be provided overseas, those asked
to assist may necessarily become far more involaeboth researching how a loved one
could be assisted to die, and even in helping temwhich could result in a prosecution for
murder. They will have no support from medical pssfionals or others when their loved one
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decides to commit suicide. Without a set procegdane as there is in jurisdictions overs
which allow assisted dying, these people are likielyface far greater scrutiny by t
authorities if/when the assisted suicide is discede

4.5 This all points to the policy being rather mbemeficial to those with the financial mea
to get to Switzerland for an assisted death (whimsts in the region of £4,000 before tra|
and related expenses are taken into account) tuse twho are not able to afford this. T
policy could be seen as discriminatory towards ¢he$o cannot afford, or who are n
physically able to get to Switzerland by leavingrthfacing the prospect of a far more dra
out, uncertain and painful suicide, and by contiguio deny them clarity in how the law w|
treat their loved ones.

4.6 This is reinforced by enquiries that DignityDiying has received since the interim pol
was released. Those who are not able to go to &watmd have far more difficulty seeir
how the policy applies to their situation.

C) Providing information on how certain factorsMaié investigated

4.7 This prosecuting policy will be considered hylividuals who wish to receive assistar
to commit suicide, individuals who have been askga loved one to help them die, and
prosecutors investigating assisted suicides, @mgited assisted suicides. Considering
three potential groups of readers, and considethegparticular difficulties faced by tho
who are not able to go to Switzerland to be askigiadie, or do not have a doctor who i
close family member or friend to help them, quesiarise as to how some of the factors
out in the policy can be established, particulaftgr a person has died.
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4.8 Dignity in Dying fully understands that the DB&hnot enter the realm of advising pegple

on how to satisfy the policy, but given the pad@gcwlifficulties likely to be faced by thog
who cannot for physical or financial reasons acee®&sseas suicide organisations, it wo
seem reasonable to provide some indication of henain factors will be assessed.

4.9 The most relevant factors would appear to barat the mental and physical state of
person assisted to commit suicide. It seems reboria assume that investigators v
consider a person’s medical records to check ¥ thiere suffering from terminal illness,

e
uld
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ill
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other severe physical conditions as set out inpthleey. This should be made clear in the

policy.

4.10 However, patients and loved ones may be leas on who should assess and detern
whether a person has mental capacity, and how ineagacity or lack of capacity on the p
of the person wishing to be assisted to commitidgaican be proved or investigated after
event.

4.11The MCA Code of Practice (13) sets out the ggedor assessing a persons’ capacit
follows (bold sections are Dignity in Dying emphgsi

Assessing capacity
Anyone assessing someone’s capacity to make ai@eés themselves should use the ty
stage test of capacity.

. Does the person have an impairment of the mindramn, or is there some sort
disturbance affecting the way their mind or braiorke? (It doesn’'t matter whether t
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impairment or disturbance is temporary or permapent
. If so, does that impairment or disturbance mdwat the person is unable to make
decision in question at the time it needs to beafiad

Assessing ability to make a decision

. Does the person have a general understandindnaff decision they need to make &
why they need to make it?

. Does the person have a general understandingedikiely consequences of makir
or not making, this decision?

. Is the person able to understand, retain, usenemgh up the information relevant

this decision?

. Can the person communicate their decision (bkirtg) using sign language or a

other means)? Would the services of a professi@ugh as a speech and language thera
be helpful?

Assessing capacity to make more complex or sedeusions
. Is there a need for a more thorough assessmerigjps by involving a doctor or oth
professional expert)?
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4.12 Given this guidance supports the assessmecapzcity under statutory law, and the

clear importance of the assessment of the Consisychologist that Daniel James had
mental capacity to the DPP’s decision not to prosedIr James’ parents (14), Dignity
Dying would like the DPP to include in the proséegtpolicy a reference to the Ment
Capacity Act and/or an assessment of capacity Quadified professional being taken in
account by investigators. This may seem like coms@nrse to those involved in the medi
or legal spheres but could make a significant tbffiee to the peace of mind of some
choosing to be assisted to die at home.

4.13 Whilst we understand that the DPP will bectlnt to provide ‘prompts’ on how to fif
with his policy, including references to medicalcosds around physical illness a
assessment of capacity around mental capacity wsamgly provide further clarity on ho
the factors will be assessed without making itexaki somehow ‘get around’ the policy.
particular the point around assessment of menfaaty would encourage those consider
suicide to ensure that they have their capacitessesl before taking further action. T
would have the likely effect of better protectinglnerable people, and would have
benefits to maliciously motivated potential assiste

5. Conclusion

5.1 Dignity in Dying welcomes this draft prosecgtimpolicy. Its overall approach
compassionate and sensible, and read as a whgile# a clear sense of the kind of fact
that will be taken into account around decisionsualprosecutions for assisted suicide.
such the policy marks an important step forwardp@atient choice, and for the protection
vulnerable people.

5.2 We also feel that there is some room for impnoent and further clarification with

regards to specific elements of the policy, asimed in our response to the DPF
consultation.

5.3 However, there is a ‘demand’ for assisted dyivag will not go away: at least 132 Britis
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people have been assisted to die at Dignitas irtiz8dand (15), and research shows that
0.21% of deaths are deliberately hastened by doetiopatients’ request in the UK each year
(16) and that 9.8% of patients ask their doctottsasten their death (17).

5.4 Dignity in Dying has set out the case for angjain the law on assisted dying, in specific
circumstances, elsewhere (18). We fully apprediaé the DPP cannot change the law or
create legislation, but Dignity in Dying would like state strongly our preference for a law
that makes the kind of checks outlined in the DP&aft policy: for mental capacity
informed decision making and terminal iliness oa gart of the person wishing to end their

life, before they end their life. This would proeidar greater safeguards than a prosecuting
policy can possibly offer, and this would be thetbhgay giving dying patients real choice and

control at the end of life, whilst also protectithg vulnerable.

5.6 Dignity in Dying recognises the difficulty dfie task facing the CPS and the DPP when
assessing cases of assisted suicide. As statetagraph 17 of the draft policy "sometimes
the only source of information will be the suspedtiis is the inherent difficulty of after the
event investigation, and is one of several reasdnsDignity in Dying would prefer to see an
assisted dying law with up-front safeguards to gubtthe vulnerable, rather the currént
situation whereby prosecutors and police have tkenchecks after a person has been assjsted
to commit suicide.
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